IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRICT OF VIRG NI A
ALEXANDRI A DI VI SI ON
UNI TED STATES OF AMERI CA

V. Crimnal No. 01-455-A

ZACARI AS MOUSSAQUI

N N N N N N N N N N

alk/a “Shaqil,”
alk/ia “Abu Khalid
al Sahraw ,”
Def endant .

ORDER

Before the Court is the defendant’s pro se Mdtion to Know
How the United Satan is Lying to Murder Me By “Legal ” Means
(Docket #821), in which he requests a copy of the transcript of
t he January 30, 2003 hearing reflecting the Governnent’s view of
the defendant’s role in the charged conspiracies.! The
transcript ultimately provided to M. Mussaoui was heavily
redacted because United States’ intelligence officials claimthat
any di scussion of the subjects at issue inplicates national
security.

The United States opposes the defendant’s notion argui ng

1 Al t hough the defendant was not present at the January 30,
2003 hearing because classified informati on was di scussed, the
transcript was submtted for a classification review so that an
appropriate version could be provided to the pro se defendant.
The Court’s Menorandum Qpi ni on of March 10, 2003 received the
sanme treatnent. Upon his review of both the transcript and the
Menor andum Opi ni on, the defendant correctly identified a
substantive inconsistency between how the transcript and the
Menor andum Opi ni on were redacted. Specifically, although al
references to the Governnent’s theory of the case were redacted
fromthe defendant’s copy of the transcript, a simlar reference
to the sanme theory was not redacted fromhis copy of the Court’s
Menor andum Opi ni on.



that the indictnent in this case provides M. Mussaoui wth
“anple notice” of the charges against him The Governnent
further contends that the defendant’s request should be denied
because he is not entitled to either classified information or “a
previ ew of the Governnent’s theory in this case.”

St andby def ense counsel support the defendant’s notion.

They argue that the Governnent’s disclosure of its “fifth plane”
theory was not a revelation of classified information that can be
shielded fromthe pro se defendant; instead, it was a tactica
decision made in the context of its effort to defeat certain

def ense notions. Mreover, because M. Mussaoui woul d have been
present at the January 30, 2003 hearing had classified

i nformati on not been di scussed, standby counsel contend that the
def endant nust be given inmedi ate access to the rel evant portions
of the transcript “so that he can nake use of that information in
Cl PA 86(c) proceedings and in subsequent proceedings in this
case.”?

The Governnent’s general argunment is correct. Odinarily, a
crim nal defendant does not have a right to a preview of the
prosecution’s theory of its case. That argunent is unpersuasive
here, however, because the United States voluntarily discl osed

its theory of the defendant’s role in the charged conspiracies at

2 Because standby counsel have filed a menorandumin support
of the defendant’s notion, his pro se Mdtion to Force Dunhamto
Speak Qut on United Satan “Redaction to Cover Their Lies” (Docket
#838) is DEN ED as noot .



t he January 30, 2003 hearing. Having disclosed that theory and
its supporting facts to standby counsel, unless the Governnent
can justify treating that theory and its supporting facts as
classified, it nmust also share themwi th the pro se defendant.?
To refuse to do so would undermine M. Mussaoui’s ability to
mount his pro se defense, and further erode standby counsel’s
ability to be of any assistance. Accordingly, the defendant’s
nmotion is GRANTED;, and it is hereby

ORDERED that, in light of this ruling and the Governnent’s
April 25, 2003 |limted disclosure to the defendant, the United
States resubmt both the transcript of the January 30, 2003
hearing and the Court’s Menorandum Qpi ni on of March 10, 2003 for
a classification review to arrive at appropriate versions that
can be disclosed to M. Mussaoui.*

A cl osed hearing pursuant to 18 UUS.C. App. 3 8 6 is
schedul ed for Wdnesday, May 7, 2003. Gven the Fourth Grcuit’s
explicit instruction that the defendant participate in this
process, and the United States’ conpliance with our O der of
April 24, 2003, M. Mussaoui wll be present at the hearing
unl ess the Governnent advi ses the Court by Wednesday, April 30,

2003 of a legitimate reason to exclude the defendant.

3 The prosecution’s theory al one cannot be cl assifi ed.

“ To the extent that the transcript and Menorandum Opi ni on
remain classified, copies may still be disclosed to the defendant
under the limted disclosure procedures already used several
times in this case.



The Cerk is directed to forward a copy of this Order to the
def endant, pro se; counsel for the United States; standby defense
counsel ; and the Court Security Oficer.

Entered this 28" day of April, 2003.

/s/

Leonie M Brinkema
United States District Judge
Al exandria, Virginia



